The Classification of Personal Injury Damages under California Community Property Law: Proposals for Application and Reform by Nakamura, Kirk H.
McGeorge Law Review
Volume 14 | Issue 3 Article 16
1-1-1983
The Classification of Personal Injury Damages
under California Community Property Law:
Proposals for Application and Reform
Kirk H. Nakamura
Shield & Smith
Follow this and additional works at: https://scholarlycommons.pacific.edu/mlr
Part of the Law Commons
This Article is brought to you for free and open access by the Journals and Law Reviews at Scholarly Commons. It has been accepted for inclusion in
McGeorge Law Review by an authorized editor of Scholarly Commons. For more information, please contact mgibney@pacific.edu.
Recommended Citation
Kirk H. Nakamura, The Classification of Personal Injury Damages under California Community Property Law: Proposals for Application
and Reform, 14 Pac. L. J. 973 (1983).
Available at: https://scholarlycommons.pacific.edu/mlr/vol14/iss3/16
brought to you by COREView metadata, citation and similar papers at core.ac.uk
provided by Scholarly Commons
The Classification of Personal Injury
Damages Under California
Community Property Law:
Proposals for Application and
Reform
KIRK H. NAKAMURA*
The difficulty in the classification of personal injury awards as sepa-
rate or community should not be underestimated, for persuasive argu-
ments can be advanced for both categories.' When the cause of action
arose, when the award is received and what the award represents all are
* B.S. University of California at Irvine 1977, J.D. Duke University 1980. Associate,
Shield & Smith. The assistance of William A. Reppy, Jr. is acknowledged for his editing of a
rough draft of this article.
1. This is illustrated by the diversity among the community property states in their classifi-
cation of such awards. Washington stands alone in classifying such damages as all community
and not subject to reclassification upon dissolution of the community by construing a statute
which defines separate property acquired during marriage as that acquired by "gift, devise or
descent" as an all inclusive definition of separate property. WASH. REV. CODE ANN. §26.16.020
(1961); Perez v. Perez, 11 Wash. App. 429, 523 P.2d 455 (1974); Erhartdt v. Havens, Inc., 53
Wash.2d 102, 330 P.2d 1010 (1958); Hawkins v. Front St. Cable Ry., 2 Wash. 592, 28 P.1021
(1892). However, in interspousal suits the injured spouse recovers 1h of all earnings and all pain
and suffering as separate property. Freehe v. Freehe, 81 Wash. 183, 500 P.2d 771 (1972).
Arizona and apparently Idaho are the latest to adopt classification systems recognizing portions
of a personal injury award as separate. Arizona now classifies pain and suffering as separate, and
loss of earnings and medical expenses as community. Jurek v. Jurek, 124 Ariz. 596, 606 P.2d 812
(1980). This case implicitly overruled a long line of precedence. See Silverstri v. Hurlburt, 26
Ariz. App. 243, 547 P.2d 514 (1976); DeLozier v. Smith, 22 Ariz. App. 136, 524 P.2d 970 (1974);
Heinke v. Munoz, 106 Ariz. 26, 470 P.2d 107 (1970); Tinker v. Hobbs, 80 Ariz. 166, 294 P.2d 659
(1956); Pacific Contr. Co. v. Cochran, 29 Ariz. 554, 243 P. 405 (1926).
It should be noted that at least in respect to Workers' Compensation Awards, benefits to be
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relevant considerations in determining the characterization of the
award.
This article provides proposal for the classification of personal injury
damages under existing California law by separating such damages
into their component parts: lost past earnings, lost earnings capacity
(or lost future earnings), past and future medical expenses and the ele-
received after dissolution on an award during marriage is separate property after dissolution, i.e.
subject to reclassification. Bugh v. Bugh, 125 Ariz. 190, 608 P.2d 329 (Ariz. App. 1980).
Idaho apparently has adopted the Arizona classification system in respect to third party suits in
Cook v. Cook, 102 Idaho 651, 637 P.2d 799 (1981), in which a divided Idaho Supreme Court
reclassified workers' compensation received after dissolution as separate property distinguishing
Guy v. Guy, 98 Idaho 205, 560 P.2d 876 (1977), which classified disability insurance benefits as
community. The court in Cook did not explicitly hold that pain and suffering damages were
separate but cited Jurek and Fredrickson v. Watson Constr. Co. v. Boyd, 60 Nev. 117, 102 P.2d
627 (1940), approvingly for this proposition apparently vindicating the view expressed in Reppy,
The Effect of the Adoption of Comparative Negligence on California Community Property Law., Has
Imputed Negligence Been Revived? 28 HAST. L.J. 1359, 1385 n.97, which contended that the court
in Rogers v. Yellowstone Park Co., 97 Idaho 205, 539 P.2d 566 (1974), which adopted the Wash-
ington classification system in interspousal suits, invited trial judges in Idaho to use the "Nevada"
approach-loss of earnings-community; pain and suffering-separate.
Unlike Washington, Texas was not restrained by a state constitutional provision defining sepa-
rate property as that "owned or claimed by a wife before marriage" and acquired by "gift, devise
or descent," in classifying parts of the personal injury award as separate. In Graham v. Franco,
488 S.W.2d 390 (Tex., 1972), the Texas Supreme Court overruled prior decisions holding that
personal injury recoveries were separate property. In so doing the court held that Texas Family
Code section 5.01(a)(3), which classified pain and suffering damages as separate and medical ex-
penses, lost earning and lost earning capacity as community, was consistent with the state constitu-
tional provision. Northern Texas Traction Co. v. Hill, 297 S.W. 778 (Tex. Civ. App. 1927), had
previously struck down a similar statute as unconstitutional. The Graham court reconciled the
statute and the constitutional provision by interpreting the state constitution as adopting basic
principles of Spanish and common law. See also Brazos Valley Harvestore Systems v. Beavers,
535 S.W.2d 797 (Tex. Civ. App. 1976) in which it was held the total amount of long term disability
payments a spouse received was community property since it was a vested property right acquired
during marriage as part of that spouse's remuneration during marriage. York v. York, 579 S.W.2d
24 (Tex. Civ. App. 1979), suggested that a workers' compensation award could be separated into
future lost capacity (separate property) and past lost capacity (community property) on dissolu-
tion, indicating reclassification was proper on divorce. It should be noted that at least in respect to
personal property classified as community the imputed negligence doctrine is still alive in Texas.
Lawrence v. Hardy, 583 S.W.2d 795 (rex. Civ. App. 1979).
In Louisiana the wife's personal injury recovery is separate and the husband's recovery is com-
munity unless the husband was living apart from his wife through her fault. LA. Civ. CODE
§2334, 2402 (West 1974). This distinction has been criticized. See Note, Community Property
Husband's Personal Injury Award 51 TULANE L. REv. 354, 355 n.ll (1977). However, upon di-
vorce both the lost earnings damages and the pain and suffering damages are apportioned for
injuries to the husband during the marriage. West v. Ortego, 325 So.2d 242 (La. Sup. Ct. 1975);
McLeod v. McLeod, 325 So.2d 883 (La. Ct. App. 1976); London v. Ryan, 349 So.2d 1334 (La. Ct.
App. 1977); Hall v. Hall, 349 So.3d 1349 (La. Ct. App. 1977). The Louisiana courts, however,
reject reclassification for causes of action which arise prior to marriage. Broussard v. Broussard,
340 So.2d 1309 (La. Sup. Ct. 1976).
New Mexico apparently classifies medical expenses and lost earnings as community and pain
and suffering as separate. Soto v. Vandeventer, 56 N.M. 483, 245 P.2d 826 (1952). But ef, Rich-
ards v. Richards, 283 P.2d 881 (N.M. 1955) which classified the entire workers' compensation
award as separate property. In Soto, New Mexico followed the Nevada decision of Frederickson
& Watson Constr. Co. v. Boyd, 60 Nev. 117, 102 P.2d 627 (1940), which abrogated the community
property defense and classified the cause of action for personal injuries as separate. See also
Choate v. Ransom, 323 P.2d 700 (Nev. 1958); White v. Yup, 458 P.2d 617 (Nev. 1969). Unlike
Texas, Nevada has rejected the imputed negligence doctrine for noninjury community property
damage recoveries. Cook v. Faria, 328 P.2d 568 (Nev. 1958).
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ments of pain and suffering, 2 as well as a critical examination of ex-
isting law. The proper classification for punitive damages is discussed
as well as the propriety of treating awards for pain and suffering dam-
ages and punitive damages as a disguised award of attorneys' fees. Fi-
nally, the success of California law in achieving the desired results is
assessed.
THE CLASSIFICATION OF PERSONAL INJURY AWARDS UNDER
CALIFORNIA LAW
Past Law
Prior to 1957, personal injury causes of actions as well as the dam-
ages received from such causes of action were community property.
3
Although such causes of action were community, it was recognized that
the wife could also bring an action for pain and suffering without join-
ing her husband, who was considered the sole manager of the commu-
nity property.' It was further held that when the wife brought the
action separately, the decisions in the first action brought by the hus-
band were binding in the suit brought by the community.'
Although personal injury causes of action as well as the damages
received from these causes of action were community property, courts
created exceptions to this general rule. For example, in Flores v.
Brown,6 husband driver and wife passenger were involved in an auto
accident with a tortfeasor. The husband died but was found negligent.
The wife sued for the death of her minor son, also a passenger in the
car. Although the court admitted wife's recovery would be community
property, the court held that since the deceased husband would not
profit from the wife's recovery, the recovery was separate and not
barred by the husband's negligence. The subsequent case of Kesler v.
Pabst7 severely restricted the Flores exception. In Kesler the negligent
husband voluntarily assigned his interest in the wife's cause of action
2. Mental and Physical Anguish and Loss of Enjoyment of Life. See infra text accompany-
ing 53-61.
One commentator has suggested such a classification by elements is impossible, stating:
No rule can adequately distinguish the personal from the property elements of many
items of recovery-For example, punitive damages, damages for loss of consortium or
invasion of privacy, or an award for pain and suffering (which may serve as a disguised
award of attorney's fees.)
Bruch, The Legal Import of Informal Marital Separations: .4 Survey of California Law and.4 Call
for Change 65 CAL. L. REV. 1015, 1071 n.205 (1977).
3. W. DEFUNIAK & M. VAUGHN, PRINCIPLES OF COMMUNITY PROPERTY, §83.1 (2d ed.
1971).
4. Id (citing Sanderson v. Niemann, 17 CaL2d 563, 110 P.2d 1025 (1941)).
5. Zaragosa v. Craven, 33 Cal. 2d 315, 202 P.2d 73 (1949) (a decision against the husband
barred a wife from recovering from her own injuries).
6. 39 Cal. 2d 622, 248 P.2d 922 (1952).
7. 43 Cal. 2d 254, 273 P.2d 257 (1954).
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prior to judgment in an attempt to avoid having his negligence imputed
to her cause of action. The court held that this assignment by the hus-
band was invalid since the exercise of the right itself constituted a suffi-
cient interest to invoke the imputed negligence defense.
Another exception to the community cause of action and recovery
rule was created in Washington v. Washington,' in which an injured
husband's wife sought one half of the personal injury award of an ac-
tion which arose while the community was intact, but which was re-
ceived after dissolution of the community. The trial court awarded the
wife one half of the damages after deducting the attorney's fees. The
California Supreme Court reversed, holding that apportionment was
unfair since it was premised on the fact that the community would con-
tinue. Further, the court stated a cause of action for personal injury
was not assignable until the judgment was final and until that time the
divorce court had no jurisdiction to assign the cause of action. The
court also stated that the noninjured spouse was adequately protected
by an alimony award.
As a reaction to the imputed negligence doctrine as implemented in
the case of McFadden v. Santa Ana, Orange & Tustin Street Railway,9
the California Legislature enacted Civil Code section 163.510 in 1957
designating "all damages, special and general" recovered in a personal
injury action as separate. Although the imputed negligence doctrine
was effectively eliminated, various other problems arose which made
the operation of the statute unfair." Professor Reppy writes:
For example, at the victim's death, he could will all of such funds
away from his surviving spouse, including half of any damages paid
to reimburse the community for medical expenses paid from commu-
nity savings. Moreover, such funds were treated for estate and gift
tax purposes as belonging solely to the husband in case of bequest,
intestate succession, intervivos gifts, or commingling with commu-
nity funds. As a result of the 1957 statute, the half interest that had
been owned under McFadden by the nonvictim spouse was the sepa-
8. 47 Cal. 2d 249, 302 P.2d 569 (1956).
9. 87 Cal. 464, 25 P. 681 (1891).
10. See also Estate of Simoni, 220 Cal. App. 2d 339, 33 Cal. Rptr. 845 (1963).
11. See Damagesfor Personal Injuries to a Married Person as Separate or Community Prop-
erly CAL. LAW REv. COMM. 1389, 1390 (1967) in which it was stated:
This (personal injury damages as separate) can be most unjust, for example, where the
parties are divorced after the injured spouse has fully recovered and returned to work,
for the damages received for personal injuries are not subject to division on divorce even
though such damages represent earnings that would have been subject to division.
It should be noted that the inclusion of phrase "after the injured spouse has recovered and re-
turned to work" implicitly recognized that residual pain and suffering and loss of enjoyment of
life is community.
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rate property of the victim, and taxed accordingly.' 2
In 1968, the California Legislature presumably reinstated the old law
in enacting Civil Code section 4800(c) which again provided that per-
sonal injury damages were community property. Section 4800(c)
provided:
... community property personal injury damages shall be assigned
(at divorce) to the party who suffered the injuries unless the court,
after taking into account the economic condition and needs of each
party, the time that has elapsed since the recovery of the damages,
and all other facts of the case, determines that the interests of justice
require another disposition. In such case, the community property
personal injury damages shall be assigned to the respective parties in
such portions as the court determines to be just, excepting that at
least one half of such damages shall be assigned to the party who
suffered the injuries. As used in this subdivision, "community prop-
erty personal injury damages" means all money or other property
received by a married person as community property in satisfaction
of a judgment for damages for his or her personal injuries or pursu-
ant to an agreement for the settlement of a claim for such damages,
unless such money or other property had been commingled with
other community property.
13
Furthermore, Civil Code section 5126 provided:
(a) All money or other property received by a married person in
satisfaction of a judgment for damages for his personal injuries or
pursuant to an agreement for the settlement or compromise of a
claim for such damages is the separate property of the injured person
if such money or other property is received as follows
(1) After the rendition of a decree of legal separation or a final
judgment of dissolution of marriage.
(2) While either spouse, if he or she is the injured person, is living
separate from the other spouse.
(3) After the rendition of an interlocutory decree of dissolution of a
marriage.
(b) Notwithstanding subdivision (a), if the spouse of the injured person
has paid expenses by reason of his spouse's personal injuries from his
separate property or from the community property or from the commu-
nity property subject to his management and control, he is entitled to re-
imbursement of his separate property or the community property subject
to his control and management for such expenses from the separate prop-
erty received by his spouse under subdivision (a). 4
12. Reppy, supra note 1, at 1373. This writer finds it strange that the classification of per-
sonal injury damages should be in any way determined by tax laws rather than the converse.
13. CAL. STATS. 1970, c. 1575, § 2, at 3282 (amending CAL. CIV. CODE §4800(c)).
14. Id §5126 (emphasis added).
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A problem with this statute, of course, is that the date of receipt of
the damages, rather than the date upon which the cause of action arose,
*is the date by which one determines whether or not the damages inure
wholly to the benefit of the separate spouse or is subject to equitable
division.
15
Perhaps the most significant case in interpreting the 1968 statutes is
the 1972 In re Marriage of Pinto 6 decision in which it was held that if
one spouse has a cause of action for personal injury damages but has
received no money by way of settlement or payment of a judgment, the
cause of action must be awarded to the victim spouse upon division
and is not community property that can be divided by the court pursu-
ant to section 4800(c).
The result of the Pinto decision was the conceptual difficulty in clas-
sifying the cause of action because of the court's reluctance to adhere to
traditional tracing principles. Moreover, it left the issue of the classifi-
cation of the cause of action unresolved. Did the Pinto case hold that
(1) the cause of action was separate property until the receipt of the
money when the community was intact when the action was turned
into community property by statutory decree (and retains its character
as separate property when the parties divorce prior to judgment), or did
the case hold that, (2) the cause of action is community property which
is changed into separate property on divorce (and retains its character
as community property if the parties receive the money when the com-
munity is intact)?1' The classification of the cause of action has addi-
tional importance because a spouse may choose not to pursue a
meritorious claim with impunity if it is separate. In any case, the vic-
tim spouse could effectively bar the nonvictim spouse from any partici-
pation in the award by obtaining a divorce prior to the receipt of
damages.'
8
The subsequent case of In re Marriage ofJones'9 suggested that the
damages can again be reclassified upon dissolution and awarded disa-
bility pay received subsequent to dissolution solely to the injured
spouse under the rationale that such payments were primarily to com-
pensate for lost earning capacity and current suffering.
15. Reppy, supra note 1, at 1404-1405.
16. In re Marriage of Pinto, 28 Cal. App. 3d 86, 104 Cal. Rptr. 371 (1972).
17. Contra W. REPPY & W. DEFUNIAK, COMMUNITY PROPERTY IN THE UNITED STATES 180
(1973) (stating that Pinto presumably made the cause of action separate).
18. Professor Reppy aptly pointed out that the statutes did not encourage marital harmony
since the victim spouse was encouraged to seek divorce prior to judgment to assure separate own-
ership of property under California Civil Code section 126(a)(2) rather than to risk an equitable
division under Civil Code section 4800(c). Reppy, syupra note I.
19. 13 Cal.2d 457, 531 P.2d 420, 119 Cal. Rptr. 108 (1975).
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Present Law
The 1980 revisions of Civil Code sections 4800 (c) and 5126 presum-
ably remedied the problems under the old law. Civil Code section
4800(c) now provides that:
As used in this subdivision, "community property personal injury
damages: means all money or other property received or to be re-
ceived by a person in satisfaction of a judgment for damages for his
or her personal injuries or pursuant to an agreement for the settle-
ment or compromise of a claim for such damages, if the cause of
action for such damages arose during the marriage but is not sepa-
rate property as defined in Section 5126.20
This section seems to mandate that all damages received from a per-
sonal injury damage claim are community if the cause of action arose
when the community was intact, regardless of whether they are special
damages or damages awarded for physical pain and suffering. It
should be noted that in the new section 4800(c) the phrase "as commu-
nity property" in the definition of "community property personal in-
jury damages" has been deleted. This was a circularity in the definition
of "community property personal injury damages" which seemed to
leave open the question of whether pain and suffering damages (partic-
ularly loss of enjoyment of life) were received "as community prop-
erty." Now it is clear that the phrase "as community property"
previously referred to property not classified as separate under 5126,
not the various elements of the damages award.2
Civil Code section 5126 now provides:
(a) All money or other property received or to be received by a
* * * person in satisfaction of a judgment for damages for personal
injuries or pursuant to an agreement for the settlement or compro-
mise of a claim for such damages is the separate property of the in-
jured person if * * * the cause of action for such damages arose as
follows:
(1) After the rendition of a decree of legal separation or a final
judgment of dissolution of a marriage.
(2) While either spouse, if he or she is the injured person, is liv-
ing separate from the other spouse.
(3) After the rendition of an interlocutory decree of dissolution
of a marriage.
This subdivision shall apply retroactively to any case where the prop-
20. CAL. CIV. PROC. CODE §4800(C).
21. It must be emphasized, however, that no case has yet to define the scope of "community
property personal injury damages" and it is certainly arguable that certain elements of an award
(particularly loss of enjoyment of life or punitive damages) are not encompassed by this code
section despite the 1980 clarification.
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erty rights of the marriage have not been adjudicated by a decree of
dissolution or separation which has become final.
(b) Notwithstanding subdivision (a), if the spouse of the injured
person has paid expenses by reason of his spouse's personal injuries
from his separate property or from the community property subject
to his management and control, he is entitled to reimbursement of his
separate property or the community property subject to his manage-
ment and control for such expenses from the separate property re-
ceived by his spouse under subdivision (a).
(c) Notwithstanding subdivision (a), # one spouse has a cause of
action against the other spouse which arose during the marriage of the
parties, money orpropertypaid or to be paid by or on behalf of a party
to his or her spouse of that marriage in satis/action of a judgment for
damagesfor personal injuries to such spouse or pursuant to an agree-
mentfor the settlement or compromise of a claimfor such damages is
the separate property of the injured spouse. 
22
Under the 1980 Civil Code section 5126(a) a claim is separate if the
cause ofaction arises after dissolution. It now appears the Pinto deci-
sion is no longer of any significance and there is no situation in which
the divorce of the parties will enable the victim spouse to avoid the
equitable distribution of the personal injury award under section
4800(c).
OPERATION OF CALIFORNIA LAW WHERE CAUSE
OF ACTION IS SEPARATE
Under current Civil Code sections 4800(c) and 5126 the cause of ac-
tion is separate when it arises while the community is no longer intact
under section 5126.23 The proceeds from such a cause of action remain
separate property and are immune to community property creditors. 4
The victim spouse has sole control over whether to settle or prosecute
the action. Moreover, the imputed negligence doctrine of McFadden
will not defeat nor reduce the damages received by the victim spouse.2
22. CAL. Crw. CODE §5126. Underlining denotes additions and asterisks denote deletions in
1980 statute.
23. The classifications of all personal injury damages as separate while the spouses are living
"separate and apart" in California Civil Code section 5126(a)(2) has been criticized. Bruch, supra
note 2, at 1070. Professor Bruch suggests that the phrase "separate and apart" in section
5126(a)(2) should be applied only if the parties have entered into a relatively permanent separa-
tion. Id at 1069. See also infra note 27. It should be noted that even under a broad definition of
"separate and apart" the noninjured spouse will still have support rights.
24. It appears that merely living separate and apart under California Civil Code section
5126(a)(1) at the time the cause of action arose will allow the injured spouse to receive the entire
award free of any community debts. But cf. Bruch, supra note 2.
25. See CAL. CIV. CODE §5112. Civil Code section 5112 states in full:
Injuries to married person by third party; extent concurring negligence of spouse al-
lowable as defense.
If a married person is injured by the negligent or wrongful act or omission of a person
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This result is sound since the cause of action must arise while the corn-
other than his spouse, the fact that the negligent or wrongful act or omission of the
spouse of the injured person was a concurring cause of the injury is not a defense in any
action brought by the injured person to recover damages for such injury except in cases
where such concurring negligent or wrongful act or omission would be a defense if the
marriage did not exist.
The continued viability of all forms of the imputed contributory negligence doctrine is presently
in doubt in California. Although it has been pointed out that the doctrine of imputed negligence
has not been abrogated in the joint vesture field, Reppy, supra note 1, at 1378 (citing Buckley v.
Chadwick, 45 Cal. 2d 183, 190, 288 P.2d at 12, 15-16 (1955) and Coleman v. California Yearly
Meeting of Friends Church, 27 Cal. App. 2d 579, 581 P.2d 469, 470 (1938)), the case of Lantis v.
Condon, 95 Cal. App. 3d 152, 157 Cal. Rptr. 22 (1979), laid to rest any doubts whether California
Civil Code section 5112 would bar any reduction in recovery under comparative negligence.
The doctrine of implied contributory negligence had its birth when an English judge ruled that
the negligence of an omnibus driver should be imputed to a passenger in his vehicle so as to bar
the passenger's recovery, Thorogood v. Bryan, 8 C.B. 115, 137 Eng. Rep. 452 (1849). The doctrine
survives in a substantially modified form in the Second Restatement:
A plaintiff will not be barred from recovery by the negligence of a third person unless
the relation between them is such that the plaintiff would be vicariously liable as a de-
fendant to another who might be injured.
RESTATEMENT (SECOND) OF TORTS §485 (1965).
Some of the irrationality of the original ruling still remains in the Restatement rule and the
particular harshness of the Restatement position is demonstrated when the third party is not
financially responsible (the effect is the plaintiff is uncompensated and the negligent party goes
free, assuming a strict contributory negligence system) and when all the joint tortfeasors are per-
sons with whom the plaintiff would have been vicariously liable (each tortfeasor will impute the
negligence of the other tortfeasors so as to bar the plaintiffs recovery completely, assuming a strict
contributory negligence system).
Furthermore, there is no consistency in the application of the imputation of negligence in the
two party situation. For example, in Timmons v. Assembly of God Church of Van Nuys, 40 Cal.
App. 3d 31, 115 Cal. Rptr. 917 (1974), the appellate court rejected the contention that all of de-
fendant's negligence would be imputed to plaintiff and bar recovery because plaintiff and defend-
ant were joint venturers. The court held that in a controversy between joint venturers the doctrine
of imputed negligence does not obtain. Although the imputed negligence doctrine has been
described as a rational counterpart of the doctrine of vicarious liability, see e.g., Gregory, Vicari-
ous Responsibility and Contributory Negligence, 41 YALE L.J., 831, 831 ("Vicarious responsibility
must work both ways if it works at all"), such argument places emphasis on symmetry when the
doctrine of joint and several liability is inherently asymmetric.
California has used the imputed negligence doctrine sparingly and has refused to apply it in
several instances. See Herpfeld v. Wadley, 89 Cal. App. 2d 171, 200 P.2d 564 (1948); Walker v.
Adamson, 9 Cal. 2d 287, 70 P.2d 914 (1937) (holding a passenger must have joint control over a
vehicle for imputed negligence to apply; evidence of joint enterprise not sufficient). The favored
policy of compensation as iterated in American Motorcycle Association v. Superior Court, 20 Cal.
3d 578, 578 P.2d 899, 146 Cal. Rptr. 182 (1978), Li v. Yellow Cab, 13 Cal. 3d 804, 532 P.2d 1226,
119 Cal. Rptr. 858 (1975) and Lants, indicates the doctrine of joint and several liability should
prevail over the doctrine of vicarious negligence. See also Sears, Roebuck & Co. v. International
Harvester Co., 82 Cal. App. 3d 492, 496, 147 Cal. Rptr. 262 (1978), in which it was stated:
We analyze the Supreme Court decisions as creating a hierarchy of interests. First in
the hierarchy is maximization of recovery to the injured party for the amount of his
injury to the extent fault of others has contributed to it. (See Li v. Yellow Cab Co. supra,
13 Ca3d 804, eliminating the bar to recovery of contributory negligence, and American
Motorcycle Assn. v. Superior Court, supra, 20 Cal.3d 578, retaining the rule of joint
liability of concurrent tortfeasors and holding named defendants liable for damage as-
sessable against unnamed persons.) Second is encouragement of settlement of the in-
jured party's claim. (American Motorcycle Assn. v. Superior Court, supra, 20 Ca3d at
pp. 603-604.) Third is the equitable apportionment of liability among the tortfeasors.
(Id., 20 Cal3d at pp. 603-605)
Interestingly, the community property defense is the only imputed negligence doctrine imple-
mented solely on the relationship of the parties and the characterization of the award rather than
by the relationship of the parties and the nature of the activity.
It appears to this author that the only situation in California in which the "community property
defense" will arguably apply is to the community portion of the recovery when the husband and
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munity is dissolved under section 5126 and at that time the victim
spouse received no benefits from the community nor was the commu-
nity legally recognized as an entity. The conclusion follows, therefore,
that the negligence of the nonvictim spouse should not be imputed to
the community, since there was no community in existence at the
time.26
Perhaps the only situations in which section 5126 will operate un-
fairly are the situations in which a single injured spouse marries, a sep-
arated injured spouse is reconciled or a divorced injured spouse
remarries. Although one would wish to reclassify the damages received
from the previous award for economic loss of wages and future pain
and suffering from the date of the marriage, reconciliation or remar-
riage, the very fact that a reapportionment of these damages was possi-
ble would seem to discourage marriage, reconciliation or remarriage on
the part of the injured spouse. Section 4800(c) is therefore properly
limited to situations in which the cause of action arose during the mar-
riage and not subject to section 5126.
*hen the Cause of Action is Community
When the cause of action arose while the community was intact,
under sections 4800(c) and 5126 the cause of action is community and
the proceeds from this cause of action are subject to reclassification
under section 4800(c) on dissolution by divorce. The classification of
the cause of action as community presents problems in that the
noninjured spouse in effect has the power to block any settlement even
though the damages received for loss of enjoyment of life should be the
separate property of the injured spouse. Further, the fact that classifi-
cation of the damages received from the cause of action is community
allows the nonvictim spouse to will half the proceeds to a third party
should that spouse die prior to divorce. 27
wife are engaged in an activity for the benefit of the community. This analysis focuses on not only
relationship of the parties and the characterization of the award but on the nature of the activity
and is completely consistent with the Restatement and the California community property liability
law. California Civil Code section 5122(b) (enacts a priority system in the satisfaction of debts
depending upon whether the spouse was performing an activity for benefit to the community in
which case community assets are primarily liable). It should be noted that the statute is consistent
with California's broad policy of compensation and in either instance the community is at least
potentially at risk. However, in light of the broad language in Lantis, such an argument, however
appealing, will probably be rejected.
In Texas the imputed negligence doctrine is still alive in respect to community personal prop-
erty. Lawrence v. Hardy, 583 S.W.2d 795, 800 (rex. Civ. App. 1979) but in Nevada the doctrine
has been rejected for community personal property damage. Cook v. Faria, 328 P.2d 568 (Nev.
1958).
26. Although there are arguments for reclassification upon marriage, these have usually been
rejected. See Broussard v. Broussard, 340 So.2d 1309 (La. Sup. Ct. 1976).
27. Dissolution by death of the injured spouse is governed by statute. If the injured spouse
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Apparently, under the 1980 Civil Code all personal injury awards
will be classified as community when the cause of action arises while
the community is intact. Therefore, all community creditors are enti-
tled to be satisfied from this award, including non-necessity creditors of
the uninjured spouse who may be satisfied from pain and suffering
damages. The implementation of a priority system would avoid this
dies by reasons other than his injuries received in the tort, the surviving estate is limited only to
medical expenses. CAL. PROB. CODE §573. If the injured spouse dies by reason of his injuries,
recovery is governed by the wrongful death statute. CAL. CIV. PROC. CODE §377.
There are major differences between a cause of action for personal injuries and one for wrong-
ful death. In a suit for wrongful death, standing is given to all heirs and although the community
was injured (in fact destroyed) by the tort all of the damages (except perhaps predeath medical
expenses) are the surviving spouse's separate property and pass outside the will of the deceased.
This is inconsistent with the treatment of personal injury damages for causes of action arising
during marriage but received after dissolution. Under California Civil Code section 4800(c) such
damages are treated as community if the court determines it would be "in the interests of justice"
even though the community does not survive until the date of recovery.
Further, unlike the operation of Civil Code section 5126(a)(2), which prevents community re-
covery in personal injury cases when the spouses are living "separate and apart," it appears an
informally separated spouse may recover for wrongful death. See Powers v. Sutherland Auto
Stage Co., 190 Cal. 487, 213 P. 494 (1923). The California Supreme Court affirmed a wrongful
death award to a widow living separate and apart but not legally separated from her husband.
The widow had not received ordered support payments but the Supreme Court held the loss of the
right to support allowed a finding of pecuniary loss. The court expressly indicated that nothing
could be awarded for nonpecuniary loss. See also Louis v. Cavin, 88 Cal. App. 2d 107, 198 P.2d
563 (1948), in which it was held the loss of the possibility of reconciliation supported a wrongful
death award to a spouse separated from the decedent at the time the cause of action arose. Such
results have been criticized. See Casenote, Damages- Wrongful Death--Compensation to Wifefor
Loss ofPossibility of.Reconcilation After Interlocutory Decree, 22 So. CAL. L. REV. 478, 480 (1949),
which states:
It appears that this decision extends to the jury the opportunity to award speculative
damages.... opening the door in the future to permit extraction of compensatory dam-
ages on a remote possibility. True, the plaintiff suffered a loss by the defendant's wrong-
ful act, namely the possibility of reconciliation with her husband and its attendant
benefits, but it is damum non injuria, aprimafacia loss unproven by any amount of
certainty.
Although not expressly a basis for the opinion in Powers or Luis, it should be noted that until 1951
the husband's earnings after legal separation or an interlocutory decree of divorce were commu-
nity. See Jacquemart v. Jacquemart, 125 Cal. App. 2d 122, 269 P.2d 951 (1954). Civil Code
section 5118 now provides all earnings while the spouses lived separate and apart are separate
property. Furthermore, the rationale behind the allowance of pecuniary losses in Powers was the
loss of the right to support. Since 1978 such a right does not exist in respect to post separation
earnings (the only relevant income in a wrongful death case) under California Civil Code section
5126 and the precedential value of Powers is reduced.
The sole rationale behind allowing the separated surviving spouse to recover in a wrongful
death action is that the tortfeasor deprived the plaintiff of the possibility of reconciliation. As
noted above, such reasoning allows juries to award damages on a remote possibility and is totally
inconsistent with the treatment of nondeath personal injury recoveries since a plaintiff is barred
from any interest in the damages of his or her separated spouse's personal injury recovery under
Civil Code section 5126(a)(2) but is allowed to recover once death intervenes. It appears the
legislature has made a conscious decision to characterize the earnings subsequent to informal
marital separation as separate and such classification should apply to wrongful death causes of
action. The disallowance of pecuniary loss in death cases to the plaintiff spouse separated from
the decedent is also consistent with the right of the surviving spouse to a family allowance under
California Probate Code section 680. Estate of Brooks, 28 Cal. 2d 748, 171 P.2d 724 (1946). But
cf. Bruch, supra note 2, at 1071 (advocating the amendment of the nondeath personal injury
statutes and repeal of §5126 so as to be consistent with the wrongful death statute).
It is presumed that courts will strictly construe the "separate and apart" provision of section
5126(a)(1) so as to apply only to relatively permanent marriage separations so as to prevent undue
harshness in the application of this section.
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result.28
The classification of the cause of action as separate, however, would
appear to be as unfair to the community as a community classification
would be to the injured spouse. The solution may be to allow the in-
jured spouse to file a declaratory relief action as to his proportion of the
entire award prior to the receipt of any damages and otherwise, the
cause of action is community. The problem of the community classifi-
cation of the damages could also be solved by allowing the injured
spouse to bring a declaratory relief action. Moreover, the problem of
the noninjured spouse bequeathing one half of the proceeds away to a
third party could be solved by expanding section 4800(c) to cover disso-
lution by death of the noninjured spouse29 as well as divorce.
After divorce, Civil Code section 4800(c) retains the community clas-
sification for damages which the court, after considering the economic
condition and needs of each party, the time which has elapsed since the
recovery of damages, and "all other facts of the case" determines to be
"in the interest of justice." If the suggestions of this article are followed
this exception encompasses all medical expenses paid by the commu-
nity, all pain and suffering (mental and physical anguish but not loss of
enjoyment of life) to date of divorce and all earnings to date of di-
vorce.30 It is further arguable that because the statute refers to the eco-
nomic needs of the spouse first pecuniary losses should be given
priority.3' However, the fact that there is a 50% limit on the amount of
the damages a noninjured spouse may recover weakens this
argument.32
Civil Code section 5126(c) provides for a total separate recovery in
interspousal suits. This may work a harsh result then the tort was unin-
tentional, commiitted by a spouse while working for the benefit of the
community, the settlement was satisfied by liability insurance
purchased with community funds and if one presumes the marriage
will continue. Considering the California court's rejection of the im-
puted negligence defense, which allows the community to recover de-
28. See infra text accompanying note 64.
29. Ideally, the personal injury cause of action should be properly classified by its elements
prior to any reclassification. See infra text accompanying notes 74-75.
30. See infra text accompanying footnotes 33-77.
31. See infra note 64.
32. Although it is arguably that the injured spouse should receive 50% of the award since at
worst, the entire award is community, there are situations when implementing the system giving
priority to pecuniary losses will end up with a greater percentage of the award to the noninjured
spouse. For example, an award of $5,000 with medicals of $5,000 paid by the non-injured spouse
with separate property should be entirely the noninjured spouse's while Civil Code section 4800(c)
compels a 50-50 split. Curiously, Civil Code section 5126 recognizes that medical expenses are
entitled to priority but loss of earnings are not and when the cause of action is the separate prop-
erty of the injured spouse under Civil Code section 5126 the same result is reached as a priority
system and the entire proceeds are the separate property of the non-injured spouse.
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spite the negligence of the noninjured spouse, the recognition of part of
the award as community (e.g. lost past earnings) would seem to be most
proper.
A RATIONAL SCHEME CLASSIFYING PERSONAL INJURY DAMAGES BY
THE ELEMENTS OF THE RECOVERY
Few courts or legal commentators have provided in depth analysis in
attempting to classify personal injury recoveries according to the ele-
ments of the recovery.33 Others have not recognized the superficiality
of classifying the several courts damages award as a whole.34 The re-
sult been the classification of the entire personal injury cause of action
as separate property or community property on arguments which are
only persuasive in respect to a particular element of the recovery.
Moreover, there is a decided dearth in the case law providing guidance
in what constitutes the "interests of justice" under Civil Code section
4800(c) once it is determined the cause of action is community and dis-
solution occurs.
Such an analysis follows in hopes of providing guidance in interpret-
ing the existing statutes and to illustrate the shortcomings of the present
law.
SPECIAL DAMAGES
A. Lost Earnings to Date of Recovery
It is clear that the lost earnings portion of a personal injury award
represents lost wages. Therefore, these damages should be classified as
community. A problem arises when the community dissolves after the
cause of action arises but before the award is received. The loss of
earnings award obviously should be apportioned between what the in-
jured spouse would have received when the community was intact (the
community portion) and what the injured spouse would have received
after the community had dissolved (the separate portion).36 The prob-
33. For an example of arguments for the classification of pain and suffering as separate and
loss of earnings as community see Reppy, supra note I.
34. For example, the arguments the New Mexico Supreme Court in Soto v. Vandeventer, 56
N.M. 483, 245 P.2d 826 (1952) found persuasive in classifying the cause of action for personal
injuries as separate only appear persuasive in respect to pain and suffering damages. See infra text
accompanying notes 46-61.
35. Aside from the economic condition and needs of the parties and the time which elapsed
from the date of recovery the court is directed to look at "all other facts" of the case to determine
the appropriate classification under Civil Code section 4800(c).
36. The significance of this amount should not be underestimated. If the injury is severe, the
loss of earnings are continuing and the divorce occurs shortly after injury the amount may be
substantial, especially when considering that in certain areas in California it is not uncommon for
personal injury cases to take nearly six years from the date of injury prior to reaching trial because
of heavily congested court calendars (one year for statute of limitations imposed by California
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lem with this absolutely just classification is that the injured spouse has
the incentive to divorce to obtain a larger portion of the lost earnings
award as separate property.
37
There are two possible solutions to the problem of a divorce strictly
for the purpose of obtaining a larger separate share for the injured
spouse. First, a judicial determination may be made to test the good
faith of the injured spouse in bringing the divorce suit. The alternative
"solution" would be to classify these damages as inalterably commu-
nity despite any intervening divorce. There appears to be no persua-
sive arguments for a total separate classification to these damages.
B. Medical Expenses
Insofar as the damages received for medical expenses are used to
compensate for expenses already incurred (vis-a-vis future medical ex-
penses) such damages should be classified according to the source of
payment of those expenses. If the medical expenses were paid by a
collateral source, the characterization of the medical expenses damages
should be the same as those funds that were used to pay for the premi-
ums, which presumably would be community.38
Code of Civil Procedure section 340(3) for personal injury actions plus five years under California
Code of Civil Procedure section 583(6) to bring the case to trial from the date of filing). Addition-
ally, it is not inconceivable that a case would take eight years or longer to get to trial in cases of
postponed accrual of the statute. For example, California Code of Civil Procedure section 340.5
provides a three year outer limit for medical malpractice actions when the plaintiff could not have
discovered the injury within one year of filing.
37. An analogous problem was first recognized in Reppy, supra note 1, advocating the unal-
terable classification of the cause of action in separate and community portions depending upon
when the cause of action arose rather than when the damages were received. This was apparently
the reason for the 1980 amendment of California Civil Code section 4800(c). See supra text ac-
companying notes 3-22.
It should be noted that the problem of the greedy divorcing injured spouse would probably be a
very rare incident which could only possibly occur in cases which do not settle quickly. There are
many incentives for plaintiffs to settle once a reasonable settlement offer is made. Among these
reasons are the desire for immediate funds on the part of both the client and the plaintiff attorney
as well as statutes which provide for only discretionary low interest rates on an award. CAL. CIV.
CODE §3287, United States National Bank v. Waddington, 7 Cal. App. 172, 93 P. 1046 (1907). But
cf CAL. Civ. CODE §3291 (effective January 1, 1983) (provides a 10% prejudgment interest rate
for that portion of a judgment which exceeds a CCP 998 offer). Furthermore, the duty of good
faith and fair dealing imposed by insurance "bad faith" cases under Royal Globe Insurance Com-
pany v. Superior Court, 23 Cal. 3d, 880, 592 P.2d 329, 153 Cal. Rptr. 842 (1979), and its progeny
provide incentives for insurance companies to extend prompt reasonable offers when liability is
reasonably clear and the defendant is insured.
38. See also Brunn, California PersonalInjury DamageAwards to MarriedPersons 13 UCLA
L. REv. 587, 591 (1966). But ef. Comment, Reclassification of Tort Recovered by Spouses-Possible
Effects of Graham v. Franco, 4 Tax. TECH. L. REv. 359 (1973). This comment suggested that
medical expenses should be classified as community since the nature of the obligation is fixed.
Such recovery, however, would still be subject to the right of restitution for separate funds used to
pay for such expenses. This reasoning is sound and is particularly persuasive when the award for
medical expense award is insufficient to compensate the spouse who uses separate property to pay
for medical expenses.
Civil Code section 5126(b) provides for the reimbursement of separate property or community
property used for medical expenses subject to the noninjured spouse's control prior to the classifi-
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Insofar as the award represents future expenses, this portion should
be classified as community since the community would be obligated to
pay for such expenses. Assuming that this obligation ceases upon ter-
mination of the community, such damages should be reclassified as
separate property on dissolution.39
LOST EARNINGS CAPACITY VS. LOST FUTURE EARNINGS: A CHOICE
IN ANALYSIS
An award for lost earning capacity is usually considered identical to
an award for lost future earnings. Indeed, each is a function of the
other, although in some cases the terms have not been considered sy-
nonymous.4 It should be noted, however, that the characterization of
the recovery award may strictly depend upon whether the award is
viewed as one for lost earnings capacity vis-A-vis lost future earnings.
A. The Lost Earnings Capacity Analsis
If we view these damages as a loss of earning capacity the arguments
for a separate classification are compelling. Since the spouse brought a
certain amount of earning capacity into the marriage, the recovery for
the damage to the spouse's earning capacity should be separate. An
argument may be made that the loss of earning capacity of the injured
spouse occured prior to marriage and the increase, if any, of the earn-
ing capacity after marriage. However, the fact that the community has
no interest in a spouse's education seems to weaken this argument.4'
cation of the remaining potion of the award. Although the section obviously is designed to pro-
mote the good intentions on the part of the noninjured spouse, it hardly would encourage a
noninjured spouse to pay such expenses from his or her separate property since reimbursement is
limited to the recovery, which may not be sufficient to cover all expenses. Hopefully, courts will
take such unreimbursed amounts consideration in such a situation.
An interesting situation arises when the recovery is against the spouse's insurance company in
an uninsured motorist action. The award may be traced to both the funds which purchased the
policy (presumably community) or to the various portions the personal injury award (loss of earn-
ings, pain and suffering, etc.), yielding different classifications under either analysis.
39. It could be persuasively argued that if future medical expenses of the injured spouse are
considered in determining whether this award will be entirely separate under California Civil
Code section 4800(c), they should not be considered in determining support obligations. See
Washington v. Washington, 47 Cal. 2d 249, 302 P.2d 567 (1956), in which the court awarded all of
personal injury damages to the injured spouse and stated the noninjured spouse was adequately
protected by the award of alimony.
40. See 18 ALR.3d 88 (citing McIver v. Gloria, 140 Tex. 556, 169 S.W.2d 710 (1943)). The
court stated the amount of the plaintiff's previous earnings must ordinarily be shown to recover
for lost earning capacity. But ef DOBBS, REMEDIES §8.1, at 541 (1976) (citing McLaughlin v.
Chicago, M. & S. P. & R. Ry., 31 Wis. 2d 378, 143 N.W.2d 32 (1966)). The plaintiff, who was a
priest and had taken a vow of poverty and in no event would earn or retain a salary, was allowed
to recover for his lost earning capacity objectively measured by the market value of the plaintiff's
time.
41. Todd v. Todd, 272 Cal. App. 2d 786,78 Cal. Rptr. 131 (1969). (spouse's law practice was
a community asset but not the spouse's education); see also In Re marriage of Aufmuth 89 Cal.
App. 3d 446, 152 Cal. Rptr. 668 (1979). But Gf In Re Marriage of Sullivan 127 Cal. App. 3d 656,
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B. The Lost Future Earnings Analysis
It is strange that the mere changing of the label of the damages called
"lost earnings capacity" to "lost future earnings" results in a totally
different analysis. When these damages are viewed as compensation
for earnings in the future vis-A-vis an earnings capacity brought to the
marriage, the community argument becomes more persuasive, espe-
cially if the damages are received when the community is intact.
If the damages are received when the community has dissolved, these
damages clearly should be separate. However, several problems arise
with the separate classification. First is the previously mentioned prob-
lem of the injured spouse obtaining a divorce prior to receipt of the
damages to assure a separate classification of this award. Second is the
problem that occurs when the spouses reconcile or remarry: since the
injured spouse was able to receive virtually all his future wages in a
lump sum, the second community is cheated out of what the injured
spouse would have contributed during the existence of the second com-
munity. Third, since the cause of action is presumably community,42 a
settling tortfeasor probably would not settle unless both spouses agree
to the settlement, and, the injured spouse could try to delay the receipt
of the damages until the community had dissolved.43
If the damages are received when the community is intact these dam-
ages clearly should be community. Upon a divorce subsequent to the
receipt of the award, however, a persuasive argument may be made
that this award should be apportioned between the portion of the
award that compensated for earnings lost while the community was in-
tact and the portion of the award that compensated for earnings lost
after the divorce. Again, in such an instance the good faith intent of
the injured spouse must be tested.
C. Capacity or Future Earnings-"Wich Analysis?
Since these damages may be classified either as separate or commu-
nity, depending upon whether they are viewed as future earnings or
lost earnings capacity, there remains the difficult determination of
which analysis to use. Because of the varying times at which a personal
injury award may be received and how this affects the proportions of
- Cal. Rptr. - (1982) (hearing granted) (recognized a pro tanto community interest in the in-
crease in the value of an education, degree a license to practice during the duration of the mar-
riage from which the community has previously benefited).
42. See supra text accompanying notes 3-22. See CAL. CIV. CODE §§4800(c), 5126.
43. The first problem is solved by testing the bona fides of the divorce; the second problem is
solved by reclassifying the damages on remarriage (however, an injured spouse has an incentive
not to remarry in such a situation); the third problem probably is not extremely significant given
the reasons in footnote 2.
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separate and community property under the lost capacity analysis,
these damages should be classified as community subject to reclassifica-
tion on dissolution by good faith divorce, that is, viewed as loss of fu-
ture earnings vis-A-vis capacity. For example, if such damages were
classified as separate under the loss of earning capacity argument, the
time of receipt illogically would have tremendous importance in deter-mining the classification; the longer the noninjured spouse could delay
the receipt of the damages, the greater the recovery in the case of con-
tinuing lost wages. Furthermore, the cause of action may settle quickly
and result in a larger separate recovery in one instance while the identi-
cal cause of action may be subject to a long, protracted court struggle
which results in a much smaller separate recovery if the earning capac-
ity analysis is used. There seems little logic in such variations in pro-
portion to separate to community merely because of the date the
damages award is received. The loss earnings damages should be clas-
sified as community until a good faith divorce occurs and at that time
the award should be apportioned."
PAIN AND SUFFERING
Various arguments have been presented for the classification of
physical injury awards as separate property.45 Since the pain and suf-
fering portion of the award for personal injuries usually constitutes
most of the personal injury award, these arguments are discussed in
this section.
Many legal commentators and courts have stated that pain and suf-
fering damages should be considered separate property since such
damages can be traced to property owned by the injured spouse prior
to the marriage, that spouse's body. The Supreme Court of New Mex-
ico illustrated this argument:
Under the majority doctrine (personal injury damages are commu-
nity property), if the wife were riding a horse she had brought to the
marriage and some driver of a motor vehicle negligently struck her
and the horse, throwing both into a wire fence, breaking the leg of
each and also disfiguring them, the cause of action for the damage to
44. Another problem with the classification of these future earnings damages as community
is that the award presumes the community will be intact for the entire period in the future when
earnings were to be received. If the couple would have divorced a year after the injury even if the
injury did not occur, a total community classification would appear to be unjust. If we are to
assume that one of the policies behind no fault divorce laws is that one spouse may sever the
community with the selfish motive of changing the classification of his or her future income to
separate property, the argument for a separate classification appears stronger. See California Civil
Code section 4801(a), which states fault shall play no part in determining an award for permanent
support. A solution to this problem may be to allow the trier of fact to make the difficult, if not
impossible, determination of when the community would have dissolved in the future.
45. See supra note 2 (particularly the recent decisions in Texas, Louisiana and New Mexico).
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the horse would belong to the wife, but thatfor the injury to her would
belong to the community and the husband would receive one half of the
proceeds ofa judgment.46
Similarly, Orrin K. McMurray, former Dean of the College of Juris-
prudence, University of California stated, ". . . in truth, the doctrine is
absurd (classification of personal injury damages as community), and
aside from some judicial dicta, can find no support. A person has no
more property in a right to recover for a lost arm or leg, than he had in
the arm or leg itself."'47
However, it is unsound to draw analogies to personal property. For
example, it has been implied that the case in which an artificial leg,
which was the separate property of the spouse, is severed, is virtually
indistinguishable from the situation when the spouse's real leg is sev-
ered and, therefore, pain and suffering damages are separate. 4 The
reasoning is appealing but not compelling. First, this analysis fails to
recognize that the community maintained that limb and second, if we
are to apply strict tracing principles to the loss of limb situation there is
a strong argument for apportionment since cells are usually quickly re-
placed and the most recent replacement cells are directly traceable to a
community source, food bought by community funds.49
It has been argued that since the damages for pain and suffering can
be traced to the right of personal security which one held prior to mar-
riage, personal injury damages should be separate. For example, one
Texas commentator states:
Aside from its other weighty arguments, the point made by the
court in concluding sentence quoted, viz, the right of personal secur-
ity, which said right the wife brings to the marriage has compulsion
which cannot be successfully withstood. It places the emphasis
where it belongs, i.e., upon the right of the wife to personal security.
It is this right which has been injured and all that follows is inciden-
tal to it. It is this right which she brought to the marriage and it
continues to be hers as a person. It is this right which she is seeking
to vindicate.5°
In McKay, Community Property, the author states that the cause of ac-
tion for personal injuries takes its character from the primary right-
the right to personal security, which right is individual-and cannot be
46. Soto v. Vandeventer, 245 P.2d 826, 832 (N.M. 1952) (Emphasis added).
47. McMurray, Comment, Statute of Limitauions -Marriage as Disability: Right of Wtfe to Sue
Alonefor PersonalInjuries, 2 CALIF. L. REv. 161, 162 (1914).
48. Ra'PY & DEFuNIA1, supra note 17, at 129.
49. Such an argument could reach extreme complexity. For example, what portion of the
limb is to be apportioned to the "design" of the limb, the DNA, which obviously is separate
property?
50 Greer, The Texas.Death Act, 26 TEx. L. Rv. 461, 483 (1947) (Emphasis added).
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held in common with another.51
However, what is the basis to distinguish the right to personal secur-
ity that one brought to the marriage from the right to personal wages
that one brought to the marriage? Why is one capable of community
ownership and another is not? This writer can find no compelling rea-
sons for this distinction.
5 2
CLASSIFICATION OF PAIN AND SUFFERING DAMAGES BY DIVISION OF
THESE DAMAGES INTO MENTAL AND PHYSICAL ANGUISH
AND Loss OF ENJOYMENT OF LIFE
There are two basic elements for the award of pain and suffering
damages: mental and physical anguish and loss of enjoyment of life.
A. Mental and Physical Anguish
There is really no precise legal or even medical conception of pain.53
Damages for mental and physical anguish are not compensation in any
ordinary sense in that they make the plaintiff whole or replace what has
been lost, since the damages are not pecuniary and there is no market
in pain and suffering by which the damages could be estimated.54 This
demonstrates that it is useless to justify classifying these damages as
separate by tracing back to the body the injured spouse brought to the
marriage, because pain and suffering damages are not for compensa-
tion; they are for the very term the label indicates: past and future pain
and suffering. Although the analogy is imperfect, physical pain and
suffering can be viewed as earnings resulting from involuntary labor.
This may be illustrated by the example in which a spouse is drafted
into the military service; the "pain and suffering" inures to the benefit
of the community in the form of wages.55 It should be noted that treat-
51. G. McKAY, COMMUNITY PROPERTY §378 (2nd Ed. 1925).
52. However, when pain and suffering damages are separated into anguish and loss of enjoy-
ment of life these arguments are compelling in classifying loss of enjoyment of life as separate
property. See infra text accompanying notes 53-61.
53. See Olender, Proof and Evaluation ofPain and Suffering?, 3 DUKE L.J. 344 (1962).
54. See James, Damages inAccident Cases, 41 CONN. L.Q. 582 (1956).
55. See W. BROCKELBANK, THE COMMUNITY PROPERTY LAW OF IDAHO (1962); Note, Per-
sonal Injury Damages and Inheritance and Gft Taxes: Revenue and Taxation Code Section 13560,
24 HAsT. LJ. 329, 343 (1973). Louisiana has classified pain and suffering damages in such a
manner. London v. Ryan, 349 So.2d 1334 (La. Ct. App. 1977); Hall v. Hall, 349 So.2d 1349 (La.
Ct. App. 1977). These courts went into considerable detail assessing the pain and suffering occur-
ring prior to and subsequent to divorce. See also Brazos Valley Harvestore Systems v. Beavers,
535 S.W.2d 797 (Tex. Civ. App. 1976). See infra note 53. But see DEFUNIAK & VAUGH, supra
note 3, §82. The commentators stated
Except for gifts clearly made to the marital community, community property only
consists of that which is acquired in exchange of community property (which, of course,
was acquired itself by onerous title, again with the exception as to the gift). It must be
plainly evident that a right of action for injuries to person, reputation, property or the
like, or the compensation received thereof, is not property acquired by onerous title. The
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ing these damages as wages does not compel a community classification
for the entire award; this would assume all the pain and suffering oc-
curred when the community was intact.5 6 If damages were treated as
wages the same problems of apportioning the damages between the
pain and suffering when the community was intact and the pain and
suffering when the community was not intact arise as in the classifica-
tion of lost earnings. When there are no residual injuries and all the
pain and suffering occurred while the community was intact a total
community classification for these damages appears proper. However,
when there are severe residual injuries on the part of the injured spouse
such damages should be apportioned on good faith dissolution. 7
B. Loss of Enjoyment of Life
Loss of enjoyment of life has been recognized as a separate item of
pain and suffering damages in California, which is the modem trend.5
The usual case when loss of enjoyment of life is awarded involves the
plaintiff's inability to engage in a particular activity that the plaintiff
engaged in prior to the injury.5 9 The distinction between loss of enjoy-
ment of life and mental and physical anguish is not as difficult as it
may superficially appear. In as much as the award represents mental
and physical anguish, vis-A-vis the enjoyment of life lost as a result of
the anguish, these damages should be considered community property.
The damages received for loss of enjoyment of life should be separate
since the injured spouse brought a certain amount of capacity to enjoy
life to the marriage. Some arguments for apportionment can be made
for the amount the injured spouse "enjoyed" life more because of the
marriage but such instances would not be common.60 Furthermore, the
arguments raised for the classification of pain and suffering damages as
labor and industry of the spouses did not bring it into being. For that matter, it is not
property acquired by lucrative title either.
Id Reppy, supra note 1, at 1377 (calling such a position "bizarre,").
56. This reasoning is implicitly approved in cases holding that per diem arguments, which
focus on the pain and suffering over long periods of time, are proper. Beagle v. Vasold, 65 Cal. 2d
166, 417 P.2d 673, 53 Cal. Rptr. 129 (1966).
57. The court in In Re Marriage of Jones, 13 Cal. 3d 457, 462, 531 P.2d 420, 119 Cal. Rptr.
109, 111 (1975), implicitly adopted this reasoning stating:
So long as the marriage subsists, the veteran's reduced earnings works a loss to the
community. But such community loss does not continue after dissolution; at that point
the earnings or accumulations of each party are the separate property of such party.
(Civ. Code, Section 5119). Then any diminution in earning capacity becomes the sepa-
rate loss of the disabled spouse.
Id Cf York v. York, 579 S.W.2d 24 (Tex. Civ. App. 1979).
58. DoBBs, supra note 40, §8.1, at 549 (citing Scally v. W.T. Garratt and Co., II Cal. App.
138, 104 P. 325 (1909)).
59. Id at 549.
60. For example, if a large amount of the award was to compensate the injured spouse for the
loss of the ability to play the guitar and the spouse learned to play the guitar during the marriage
the argument for a community classification or most of the award can be made.
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separate, because these damages can be traced to the right of personal
security, are compelling when used to justify the classification of loss of
enjoyment of life as separate. These damages may be traced to a
specific capacity that the spouse brought to the marriage, which is rec-
ognized as a distinct portion of a personal injury recovery, rather than
a nebulous "right"--the capacity to enjoy life.
Specific examples will illustrate the fairness of this classification:
1. Injured spouse has his arm severed by tortfeasor's defective
chainsaw. There is no residual pain and no loss of earnings.
Only a small part of the damages award will be community: the
pain on the severance of the arm and the pain incurred while it
healed. The remainder of the award will be separate.
2. Injured spouse has his arm mutilated by tortfeasor. There is no
residual pain and no lost earnings. Only the pain of the initial
mutilation and recovery will be community property.
3. Injured spouse has whiplash in a rear-end accident and is fully
recovered in 3 months. There was no limitation in activities. All
the award is community.
61
PAIN AND SUFFERING DAMAGES AS COMPENSATION FOR
ATTORNEYS' FEES
Commentators have suggested that pain and suffering damages are
in reality a means of financing contingent fee litigation, since without
them the fee would come out of the medical expenses of the client and
even a successful lawsuit may fail to compensate the plaintiff.62 If this
assumption is made and if the personal injury case was handled under
a contingent fee arrangement, it would appear proper to use the
amount awarded for pain and suffering to compensate the attorney
before using the amount awarded for other damages. For example, if
the total damage award was $100,000, $70,000 of which were for pain
and suffering and $30,000 of which were for lost earnings (assuming no
punitive damages awarded), and there was a 50% contingent fee ar-
rangement (so that the client's net recovery is $50,000), the entire
$50,000 used to compensate the attorney would come out of the pain
and suffering award with no reduction in the lost earnings award.
Therefore, of the $50,000 going to the client, $30,000 would be lost
61. In contrast, the result under the 1963-1979 California law was that the entire recovery
was separate.
62. DOBBS, supra note 40, states at page 550-51,
The pain and suffering damages, in other words, are simply a means of financing the
contingent fee litigation, since without them the fee would come out of the medical ex-
penses of the client and even a successful lawsuit would fail to compensate him.
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earnings and $20,000 would be awarded for pain and suffering. 63 Inso-
far as one is to assume pecuniary losses (including attorneys' fees) are
entitled to a higher priority than compensation for nonpecuniary losses
(pain and suffering), this result is compelled. If the attorneys' fees were
paid on a noncontingent basis the fees should be first paid from the
pain and suffering portion of the award. If the damages for pain and
suffering exceed the attorneys' fees it is probably fair to have the pecu-
niary award (loss of earnings and medical expenses) share the expense
pro rata. Pecuniary losses could be given even greater priority by as-
suming any reduction in the award because of comparative fault to be
general damages. 64
Although there is some merit in the argument that pecuniary losses
should be given priority over nonpecuniary losses, damages for pain
and suffering should be given equal priority with pecuniary losses until
the legislature decides otherwise. Although this reasoning may deprive
the noninjured spouse of separate property used to pay for medical ex-
penses, giving pecuniary losses priority may leave the injured spouse
with no compensation for his or her pain and suffering and loss of en-
joyment of life. Further, this analysis appears to undermine the integ-
rity of the jury system because the award the jury so carefully made to
compensate for pain and suffering is actually being used to compensate
the attorney. If, in reality, pain and suffering damages are for compen-
sating the attorney, the method of calculating general damages should
63. Interestingly, by increasing the community portion in this manner community creditors
are benefited.
64. This is illustrated by the following example: The award for the spouse's personal injuries
are $30,000 for lost past earnings, $15,000 for lost future earnings (or earning capacity), $5,000 for
past medical expenses and $50,000 for pain and suffering (mental and physical anguish and loss of
enjoyment of life). The 50% comparative negligence of the injured spouse had reduced the award
to the above figures, i.e., the jury found $60,000 in lost past earnings, $30,000 for lost future earn-
ings prior to the 50% reduction for comparative negligence. The net $100,000 judgment should be
declared to be comprised of the following amounts: $60,000 recovered for lost past earnings,
$30,000 recovered for lost future earnings, and $10,000 recovered for lost past medical expenses
and classified accordingly. There is no recovery for pain and suffering.
The preference for pecuniary damages could be further extended to include punitive damages
recovered in the portion of the damages not entitled to preference and attorney's fees as an "ele-
ment" of the award to be characterized as pecuniary loss and therefore entitled to preference. For
example, taking the damages in the above example with an additional $200,000 in punitive dam-
ages recovered and attorney's fees of $50,000 the assessed 50% comparative fault gives a net recov-
ery of $200,000 comprised of the following amounts: lost earnings $60,000; lost future earnings
$30,000; medical expenses $10,000; $50,000 attorney's fees; the remaining $50,000 is pain and
suffering (mental and physical anguish and loss of enjoyment of life) and split in proportion of the
award for mental and physical anguish vis-a-vis loss of enjoyment of life.
The effect of this system is that nonpecuniary damages are treated similarly to low priority
creditors in the bankruptcy situation. It may be argued that punitive damages do not deserve the
lowest priority in the situation in which there was specific intent on the part of the defendant to
injure the spouse since this would dilute the deterrence rationale behind the award of these dam-
ages. If one assumes that the monetary impact is enough a deterrence to the offender (and should
be, since punitive damages are adjusted to the offender's ability to pay) this consideration is prob-
ably not sufficient to accord punitive damages a higher priority.
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be changed to allow the jury to take this into consideration when deter-mining the award. Since this has not been done, it appears that pain
and suffering damages should be entitled to equal status to special
damages and not considered as attorneys' fees. To do otherwise works
a post-award deception upon the jury.
65
PUNITIVE DAMAGES
Punitive damages frequently are awarded attendant to personal in-
jury awards and it is unclear whether such recoveries will be classified
as personal injury damages and subject to the classification rules of
Civil Code sections 4800(c) and 5126. With such awards reaching into
millions of dollars, the need for classification of these damages is clear.
This section discussed the arguments for categorizing punitive damages
under various classifications.
A. Separate Property Arguments
Generally, punitive damages have been recognized as constituting a
windfall to the plaintiff. 6 In this sense, the punitive damages award
may be viewed as a gift and is the separate property of the injured
spouse. Although the award cannot be considered a gift from the de-
fendant, the award may be considered a gift from society to the plain-
tiff. The argument can be made that the award is a two step process:
first, the offenders pay society for offending its moral principles (much
like a fine)67 and second, society awards a "gift" in the amount of the
fine to the plaintiff. The problem with considering the award of puni-
tive damages as a gift is that there is no clear expression on behalf of
the jury as to whether the award was intended to benefit the commu-
nity of the injured spouse or the injured spouse individually. It is safe
to assume, however, that the award was intended to benefit the injured
spouse individually since it was the rights of that spouse that were
violated.
It could further be argued that the deterrence purpose of punitive
damages is better served by a separate classification. Potential offend-
ers will be shown that intentional injury, probably the most frequent
basis for punitive damages, is likely to put the injured spouse in a better
65. Another argument against using the reduction in comparative negligence to reduce the
pain and suffering (including loss of enjoyment of life) award is that if the negligence occurred
during a community activity for the benefit of the community the separate property of the victim
spouse (loss of enjoyment of life) should not be used to "pay" for the negligence. See infra note
66.
66. DOBBS, supra note 40, at 219.
67. But see Weatherbee v. United Insurance Company, 18 Cal. App. 3d 266, 95 Cal. Rptr.
678 (1971) in which the court held a punitive damage award was not a fine.
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financial position than he was before.68 This argument is particularly
compelling when there was specific intent on the part of the defendant
to harm the injured spouse and not the community as a whole.
B. Community Property Arguments
Punitive damages may be viewed as a-bounty for bringing the action
against a wrongdoing defendant, and are therefore wages to the plain-
tiff spouse and must be classified accordingly.69 This argument appears
to have particular force in the area in which there is a need for an
incentive for plaintiffs to bring suit, for example, antitrust cases.
A further argument is that since technically these damages are
neither acquired by onerous title nor by lucrative title, the community
property presumption prevails and they are community.
70
The assumptions which lead to a separate classification, i.e., an intent
to specifically injure the injured spouse, are equally applicable to a
communitiy classification. That is, when there is no specific intent to
injure the spouse individually, it can as easily be assumed the jury in-
tended to benefit the community as a whole, rather than the spouse
individually. Therefore, such damages should be classified as commu-
nity rather than separate except in cases in which there was specific
intent to injure the damaged spouse.
C. Punitive Damages as a Disguised.Award of Attorneys' Fees
It has been suggested that apart from the deterrence rationale, puni-
tive damages, like pain and suffering damages, are compensation for
68. California Civil Code section 3294 is the statutory authority for punitive damages in
California. Section 3294(a) states as follows:
In an action for the breach of an obligation not arising from contract, where the de-
fendant has been guilty of oppression, fraud, or malice, the plaintiff, in addition to the
actual damages, may recover damages for the sake of example and by way of punishing
the defendant.
California courts are becoming increasingly receptive to punitive damage claims even when there
is no specific intent to injure. See Nolan v. National Convenience Stores, Inc., 95 Cal. App. 3d
279, 157 Cal. Rptr. 32 (1979) (conscious disregard of rights of others constitutes sufficient malice to
support award of punitive damages); G.D. Searle & Co. v. Superior Ct., 49 Cal. App. 3d 22, 122
Cal. Rptr. 218 (1975) (evil motive the central element of "malice" which justifies punitive dam-
ages); Taylor v. Superior Ct., 24 Cal. 3d 890, 598 P.2d 854, 157 Cal. Rptr. 693 (1979) (voluntary
consumption of alcohol to point of intoxication and subsequent operation of motor vehicle is
sufficient evidence of conscious disregard of rights of others to constitute "malice"). However,
such damages are still disfavored and the requirement of specificity in pleading facts supporting
such damages remains, especially in fraud actions. Cyrus v. Haveson, 65 Cal. App.3d 306, 135
Cal. Rptr. 246 (1976); Brousseau v. Jarrett 73 Cal. App. 3d 864, 141 Cal. Rptr. 200 (1977); G.D.
Searle & Co. v. Superior Court, 49 Cal. App. 3d 22, 122 Cal. Rptr. 218 (1975).
69. DOBBS, supra note 40, at 550 (citing numerous articles which call for the elimination of
pain and suffering damages, of which he states Jaffe's probably as being the most influential).
.affe, Damagesrfor Personal Injuries: The Impact of Insurance, 18 LAW AND CONTEMP. PROB. 219
(1953).
70. This is similar to the reasoning in note 56.
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attorneys' fees.7 ' The most common criticism of both punitive dam-
ages and pain and suffering damages is that they do not compensate
pecuniary losses.7 2 The problems of classifying pain and suffering
damages have been discussed previously, however, thereappears to be
no good reason for the punitive damages award not to be used for the
compensation of attorneys' fees. Unlike the classification of pain and
suffering as attorneys' fees, the classification of pain and suffering dam-
ages as attorneys' fees would not work a deception upon the jury since
these damages are not compensation in any sense of the word and are a
windfall. Therefore, punitive damages should be used to compensate
the attorney and if there is any punitive damage award over the attor-
neys' fees, the excess should be community unless there was specific
intent on the part of the tortfeasor to injure the individual spouse.
PRACTICAL DIFFICULTIES OF CLASSIFYING PERSONAL INJURY
AWARDS BY ELEMENTS
As discussed in the above sections, a personal injury award may be
classified into both separate and community portions by its elements:
7 3
Past Medical Expenses-community or separate (according to source
of payment).
Future Medical Expenses--community (until good faith divorce and
termination of obligation to pay such
expenses.)
Lost Past Earnings--community (assuming cause of action arises
while community intact and subject to reclas-
sification on good faith divorce)
Lost Future Earnings/Lost Earnings Capacity--community
Pain and Suffering (mental and physical anguish)-community (sub-
ject to reclassification if anguish is continuing
on divorce).
Pain and Suffering (loss of enjoyment of life)--separate
Punitive Damages--initially used to compensate for attorneys' fees
and excess is community except when specific
intent to injure damaged spouse.
There are three dates upon which a personal injury award may be
classified. First, the date the cause of action arises, second, the date the
award is received, and third, the date of dissolution.74 The difficulty in
71. DOBBS, supra note 40, at 203, 220.
72. Id §8.1; Duffy, Punitive Damages: A Doctrine Which Should be Aboished, DEFENSE RE-
SEARCH INSTITUTE, THE CASE AGAINST PUNITIVE DAMAGES 4 (1969).
73. It should be noted that the classifications assume that there has been no intervening good
faith divorce between the date the cause of action arose and the date damages are received.
74. The argument may be made that any marriage, remarriage or reconciliation date may
logically be a date for reclassification. However, to allow reclassification of personal injury dam-
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attempting to classify these damages in this fashion is that it is rarely
known what part of the damages award represent the various elements
of the award, that is, past earnings, future earnings. Juries almost inva-
riably give lump sum awards. Even if a jury could separate damages
awards into separate elements, the time and effort involved in making
these determinations may not be worth the administrative effort, partic-
ularly in very small awards. Further, specific classification of the
award is yet another determination a jury must agree upon and there-
fore lengthens the already difficult time consuming deliberation process
for the jurors. Moreover, most personal injury cases are settled prior to
reaching trial and the apportionment must either be made in a subse-
quent court determination or by the plaintiff's attorney.75
When there is a large award, a determination should be made re-
garding what part of the award constitutes loss of enjoyment of life.
That portion of the award would be given to the injured spouse as his
separate property immediately after the award is made if that spouse so
desires. The law should further provide that the injured spouse can
prosecute his cause of action for loss of enjoyment of life in a separate
lawsuit.76 Another solution may be to allow the injured spouse to ob-
tain a declaration of the respective rights of the spouse and have the
court apportion what percentage of the upcoming award or settlement
would constitute loss of enjoyment. The tortfeasor could then settle
with the injured spouse and could offset this amount from anything
that is awarded in the subsequent action."
CONCLUSION
The 1980 provisions of the Civil Code sections 4800(c) and 5126 give
a more rational system of classifying personal injury awards by refer-
ring to the date the cause of action arose, rather than to the date of
receipt of these damages. Section 5126 provides an equitable reclassifi-
cation of the community cause of action upon divorce.
However, the amendments also removed some of the ambiguities in
the sections which could have been used by imaginative courts to class-
ages on such dates would also discourage the injured spouse from marrying, remarrying or recon-
ciliating. Louisiana rejects marriage as a potential reclassification date for damages received from
a cause of action arising prior to marriage. See Broussard v. Broussard, 340 So.2d 1309 (La. Sup.
Ct. 1976).
75. This would appear to involve ethical problems for the plaintiff attorney representing two
adverse parties. Such an agreement would have impact on creditor's rights but probably would be
binding if not clearly fraudulent.
76. This is suggested in Reppy, supra note 1, at 1386-1389. But e Brunn, Caif/ornia Personal
Injury Damages Awards to Married Persons, 13 UCLA L. REV. 587, 606 (1966) (rejects splitting
the cause of action as "too complex").
77. This is similar to California Code of Civil Procedure section 877 (a) which allows a non-
settling judgment debtor to offset any judgment by the prior settlements of other joint tortfeasors.
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ify the various parts of the personal injury award appropriately at the
receipt of the award. Unless the courts boldly adopt a narrow defini-
tion of the phrase "personal injury damages" in 4800(c) and 5126
which does not include loss of enjoyment of life and provide means for
the injured spouse to prosecute and recover such damages as separate
property the Civil Code sections will fail to provide any remedy short
of, or prior to, dissolution to allow an injured spouse that portion of the
personal injury award that is undeniably his for such damages. Until
dissolution such damages will remain community property subject both
to joint management and control as well as community property credi-
tors. Also the very fact that reclassification of an award received as
community to separate property is possible would appear to be an in-
centive for the injured spouse to obtain a divorce. The code sections
further fail to cover the situation of dissolution by death of the
noninjured spouse and presumably one half of the proceeds from the
community property award may be willed away at the noninjured
spouse's death. The code further appears to be inconsistent in provid-
ing for reimbursement of medical expenses when the cause of action is
separate and such damages are paid from community funds or the sep-
arate property of the noninjured spouse while making no such analo-
gous provision when the cause of action is community. Finally, the
classification of all the damages in interspousals suits as separate would
appear to be unjust and inconsistent with the rejection of the imputed
negligence defense in certain instances.
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